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Q1  Answer the following questons : (4+4+

(Conveation of 25 October 1980 on the Civil Aspects of International Child Abduction  2+4)=
hereinafter referred as ‘Hague Convention’) 14)

3) Compare the reasoning of Supreme Court of India in Surya Vadanan v. State of
T.N., (2015) 5 SCC 450 : (2015) 3 SCC (Civ) 94 : 2015 SCC OnLine SC 189 2nd
Nithya Anand Raghavan v. State (INCT of Delhi), (2017) 8 SCC 454 - (2017) 4
SCC (Civ) 104 : 2017 SCC OaLine SC 694 on the legal principles to be appled in
India for International parental child abduction disputes. (4
Marks)

b) Do you think, legal philosophy of Hague Convention 2nd Supreme Court of
India’s reasoning in International parental child abduction disputes converge or
diverge? Justify your answer backed by strong legal arguments.
(4 Mazks)

o What is the age of child as provided under Hague Convention for its application?
What was the reason to cap the age as provided under Hague Convention?(2 Marks)

d) Compare and analyse the reasons given by two Law Commission of India Reports
2nd Justice Bindal Committee Report to sign or not sign the Hague Conventon.
What is your opinion in this matter that Whether India should sign Hague
convention? Give reasons. (4 Marks)

Q2  Read the following excerpts from Richard Garnett, Swbstance and procedure in private  (Gx2
international Jaw (Oxford private international law sertes, 1st ed. Oxford University Press ~ 12)
2012).

Where an 1ssue of conflict of laws anises, characterization is the frst step In determining
the appropriate choice of law rule to apply. The first stage of characterization is that the
forum court must characterize the cause of action, that is, assign the set of facts to the
approprate legal category, whether it be tort, contract, etc. This process is conducted
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situation may ensue that the forum rule is classified as procedural and the foreign rule
substantive, in which case both rules 2pply—the problem of ‘cumulation’. While 1n
reality courts would strve to 2void such absurd results, the potcnt'tal nevertheless exists
under the ‘rule of law’ method. Under the ‘ssue’ approach these problems are said o be
avoided since the forum court only has to identify the matter in dispute and then apply 2
single law to it. It must, however, be acknowledged that at imes it will be difficult 2nd
arbitrary to identify the precise ‘ssue’ for determination; at least Wit rules of law the
materal to be classified is clear.

As you are aware that the characterization process is not unique to prvate international
law and is, in fact, inherent to all legal reasoning and judicial determinations. HoOWeVer,
what is unique €0 prvate international law is the conflict of characterization, which arises
when the legal orders involved do not offer similar classifications. In view of the above

<cerpts witten by author (emphasis supplied), answer the following questons:

a) Explain the problem of characterisation in private international law with clear
elaboration on the process, scope of characterisation and the challenges that the
court has in the process of characterisation with probable solutions to address
the problem of characterisaton in private international law disputes. (6
Marks) . _

b)- Analyse the case Alcon Electronics (P) Ltd. v. Celem S.A. of France, (2017) 2
SCC 253 : (2017) 1 SCC (Civ) 618 : 2016 SCC OnLine SC 1444 (Material provided)
from private international law aspects. Examine the elements of characterisation
that you can identify in the judgement. Can you hypothetically analyse the

situations where the Court would have ardved at different conclusion if they
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You have 1o analyse this factual problem with indications mentioned and logically explain differen:
approaches from ibe conceprual undersionding of private international low disputes.
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ved by 2 Marriage Officer, then, the Marriage

Officer, on by whom the notice was given, shall issue a
certificate an cm unless any lawful impediment to the issue
of the certificate n sh e satisfaction of the Marriage Officer”

Accordingly, Marriage Officer issued no certificate or licence to Amani as there exist 2
lawful impediment on Jacqueline to be married.

A month later, Amani has formally appealed to the Court of Country D stating that (2)
no Country D’s court will recognise a restriction on remarriage imposed on one party
only and (b) the impediment must be one imposed by Country D Law not by Country B
Law

Consider the relevant legal facts to solve the above-mentioned problem

1. As per Country D’s Law, a person’s capacity to eater a further marriage is
determined by the law of domicile at the time of marriage.

2. Country D recognizes Country A 20d Country B’s Divorces by reciprocal
agreements

3. Country A and Country C does not recognize civil divorces of Country B

4,

Marriage Separation Act of Country B under Section 10 prowvides that divorce
decree that is valid according to the laws of the country of nationality of parties
should be recognized here
5. As per Couatry A’s Law: Jacqueline is domiciled in Country B with domicile of
origin as Country A :
6. As per Country B’s Law: Jacqueline has not acquired domicile in Country B
7. As per Country C’s Law: Jacqueline is domiciled in Country B (applies common
law domicile test and does not adopt revival of domicile of ongin doctrine)
8. As per Country D Law: Jacqueline is domiciled in Country B (applies common law
domicile test and adopts revival of domicile of origin doctrine)
9. Country D is a dowble Renvoi country
-10. Couatry B and C is single Renvoi country
11. Country A is a 70 Renvoi country

As Court of Country D, enumerate different ways in which the Court can take different
approaches for inadental guestions and application of renwoi involved in the above stated
problem. Explain the legal concepts wherever referred in your 2nswers.
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In Jan 2020, Nisha was mi
classmate Sneha.
Nisha has approached you with the following questions:

2) Whether decree of divorce given by Australian Coust is binding on her as the
Court which passed the divorce decree took the jurisdicton based on the
temporary residence of husband 2nd passed the divorce decree based on
Australian Law? Whether she is estopped from challenging the foreign decree?
Write 2 legal opinion expounding the legal posidon in India for recogniton of
foreign divorce decrees. Strategically advise her on legal options Or recourses that
she can take in Indiz. (4 Marks)

b) Presuming that Nisha had approached you 1 between the period of 27 Aug 2019
to 20 Dec 2019, can Nisha approach the Indian court for Anti-Suit Injunction as
India is a forum convenieat to her? Brefly advise Nishz on the law of Anti-suit
Injunction in India. (3 Marks)

English courts have noted that “the court will be even slower to invoke public policy 1n
the feld of conflict of laws than whea 2 purely municipal legal issue is involved, and
have accepted the need for “commonsense, good manners, and 2 reasonable tolerance”
“the greatest circumspection”, and “judicial restraint” noting that “the law proceeds

charily where grounds of public policy are invoked”

- _Ajexc Mills, The Dimensions of Public Policy i Private International
Law (2008) 4 Journal of Private International Law 207

In view of the above statement, examine how Supreme Court of India has relied on
conceptual idea of prvate international law limiting the application of public policy while
interpreting public policy under the Arbitration 2ad Conciliation Act 1996.
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